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In Troxel v. Granville, 530 U.S. 57 (2000), the United States Supreme Court established that a fit parent’s right to custody of her children might justly allow her to deny visitation between the children and the children’s grandparents, even if a state judge thought that visitation would be in the children’s best interests and even if a state law provided for grandparent visitation under the circumstances.  Alaska case law has provided for custody actions by grandparents and other people with significant connections to a child; and Alaska statutes have provided that courts may award visitation to grandparents who independently petition for it, and to grandparents and others who ask for it in the context of an existing custody case between the parents, when this is in a child’s best interests.  On April 9, the Alaska Supreme Court issued Evans v. McTaggart, Op. No. 5974 (Alaska, April 9, 2004), which goes a long way towards establishing which parts of the Alaska system may be unconstitutional under Troxel v. Granville.  Grandparents and others with significant connections to children can probably continue to file for custody, although they will have to meet an increased burden of proof in showing that the parents have problems interfering with the parents’ ability to raise the children; but grandparents and others without any significant connections to children probably will not be able to file cases for visitation, or even ask for it in the midst of the parents’ custody or divorce case.  Whether grandparents with significant connections to grandchildren can continue to file independent visitation cases under the principal grandparent visitation statute, AS 25.20.065, is an issue the Evans v. McTaggart case does not resolve.


Prior Alaska law on nonparents’ custody and visitation

The United States Supreme Court issued the Troxel decision in 2000.  Since that time, and until Evans v. McTaggart, the Alaska Supreme Court has not substantially considered how the Troxel decision might affect Alaska state-court claims for custody or visitation by non-parents, including grandparents.  Under pre-Troxel state law, nonparents have brought custody cases in reliance on Alaska Supreme Court case law (the “Turner v. Pannick line of cases”); they have made visitation claims under various statutes.  For example, a custody statute, AS 25.20.060, has a visitation component: 

(a) If there is a dispute over child custody, either parent may petition the superior court for resolution of the matter under AS 25.20.060-.130.  The court shall award custody on the basis of the best interests of the child.  In determining the best interests of the child, the court shall consider all relevant factors including those factors enumerated in AS 25.24.150(c).  In a custody determination under this section, the court shall provide for visitation by a grandparent or other person if that is in the best interests of the child.

(b) Neither parent, regardless of the question of the child's legitimacy, is entitled to preference in the awarding of custody.

(c) The court may award shared custody to both parents if shared custody is determined by the court to be in the best interests of the child. An award of shared custody shall assure that the child has frequent and continuing contact with each parent to the maximum extent possible.

(d) If the court finds that a parent or child is a victim of domestic violence, the court may order that the address and telephone number of the parent or child be kept confidential in the proceedings.

Similar “grandparent or other person” visitation language appears in the custody provisions of the divorce statutes, AS 25.24.150(a), and the dissolution statutes, AS 25.24.220(d)(2).

In addition, there is a special visitation statute for grandparents, AS 25.20.065, reading as follows:

(a) Except as provided in (b) of this section, a child's grandparent may petition the superior court for an order establishing reasonable rights of visitation between the grandparent and child if

 (1) the grandparent has established or attempted to establish ongoing personal contact with the child; and

 (2) visitation by the grandparent is in the child's best interest.

(b) After a decree or final order relating to child custody is entered under AS 25.20.060 or AS 25.24.150 or relating to an adoption under AS 25.23, a grandparent may petition under this section only if

 (1) the grandparent did not request the court to grant visitation rights during the pendency of proceedings under AS 25.20.060, AS 25.23, or AS 25.24; or

 (2) there has been a change in circumstances relating to the custodial parent or the minor child that justifies reconsideration of the grandparent's visitation rights.

(c) When determining whether to grant rights of visitation between a grandparent and grandchild under this section, AS 25.20.060, or AS 25.24, and when determining the terms and conditions to be attached to a right of grandparent visitation, the court shall consider whether there is a history of child abuse or domestic violence attributable to the grandparent's son or daughter who is a parent of the grandchild.

The theory that because AS 25.20.060(a) provides that “either parent” may file a custody petition, custody petitions by anyone other than a parent are impermissible, had been raised, and rejected, in Buness v. Gillen, 781 P.2d 985, 988 (Alaska 1989), which cited several Alaska Supreme Court decisions where nonparents had filed custody cases against parents.  Under those cases, “a non-parent who has a significant connection with the child has standing to assert a claim for custody,” Buness, 781 P.2d at 988, and the substantive standard is that as between parent and non-parent, the parent should have custody, unless the nonparent shows that the parent is unfit or that custody with the parent would be clearly detrimental to the child.  Turner v. Pannick, 540 P.2d 1051, 1055 (Alaska 1975).

Nonparent claims for visitation have had a slightly more complicated history.  According to the legislator who sponsored the grandparent visitation bill in 1995, Alaska had been the only state in the country without a grandparent visitation statute; a provision that in a divorce case the court could issue “an order that provides for visitation by a grandparent or other person if that is in the best interests of the child,” AS 25.24.150(a), had been part of the divorce statutes for some time, but nonparents’ rights under that statute depended on whether there was a pending divorce case.  Minutes of the Senate Health, Education, and Social Services Committee, March 1, 1995 (available through BASIS) (testimony of Senator Donley).  Accordingly, the 1995 Legislature enacted provisions allowing grandparents directly to petition for custody [AS 25.20.065], allowing visitation orders to be entered in non-divorce interparental custody cases [final sentence of AS 25.20.060(a)], and requiring courts in dissolution actions to consider whether visitation by third parties ought to be included in the divorcing spouses’ agreement [AS 25.24.220(d)(2)].  See ch. 30, SLA 1995.

So under Alaska Supreme Court case law -- the Turner v. Pannick line of cases --essentially anyone with a “significant connection” to a child has been able to file a custody case, but to get custody over a parent’s opposition the nonparent has had to show parental unfitness or that parental custody would clearly be detrimental to the child.  On the other hand, under the visitation statutes, a grandparent’s claim for visitation was to have been granted solely on the basis of the court’s judgment of the child’s best interests, and even if the grandparent did not have a history of personal contact with the child, so long as the grandparent was trying to establish this sort of contact.
How much parents’ constitutional rights as set out in Troxel might force changes in this system has been an open question for the past several years.  The Evans v. McTaggart opinion resolves some parts, but probably not all parts, of this open question.  

Evans v. McTaggart

The Evans v. McTaggart case involves two children, Shawn Evans (born in 1992) and Cameron McTaggart (born in November 1993).  At the time the boys were born, their mother, Lisa Evans, was married to Shawn’s father Eric Evans, but Cameron’s real father is is Nathan McTaggart, who he lived off and on with Lisa Evans until the fall of 1996.  Nathan’s parents, Arthur and Rebecca McTaggart, are the grandparents whose claims to custody (of Cameron) and for visitation (with Shawn) are now at the heart of the Evans v. McTaggart case.

The case started out as a custody case filed by Nathan, Cameron’s father, against Lisa, Cameron’s mother.  The court entered an interim shared custody order, and Nathan’s parents intervened in the case.  The court’s eventual custody order provided that Nathan and Lisa would share custody of Cameron, while Mrs. McTaggart and Lisa’s mother would each help make sure that their child was taking appropriate medication.

Three years later, in 2001, Lisa moved to modify the order in order to get primary custody of Cameron.  The McTaggarts intervened again and asked the court to give them primary custody of Cameron and visitation with Shawn.  Although both Lisa and Nathan opposed this motion, the court granted it, saying that Cameron was an emotionally disturbed child and that neither Lisa nor Nathan was currently able to meet his needs, while the McTaggarts had become “psychological grandparents” to Shawn and it would be in his best interests to spend time with them.

The McTaggarts were thus successfully making a claim for custody of Cameron under the Turner v. Pannick “unfit/clearly detrimental” standard, and a claim for visitation with Shawn under AS 25.20.060(a)’s “best interests” standard.

On appeal, the issue of most concern to the Alaska Supreme Court was how convicingly nonparents in the McTaggarts’ position seeking custody would have to show that the parents were unfit or that custody with either of the parents would be clearly detrimental to a child.  On this issue the Alaska Supreme Court’s holding was,

[I]n order to overcome the parental preference a non-parent must show by clear and convincing evidence that the parent is unfit or that the welfare of the child requires the child to be in the custody of the non-parent.  One element of the welfare of the child requirement is that the non-parent must show that the child would suffer clear detriment if placed in the custody of the parent.

Slip op. at 16 (footnote omitted).  Because the trial court had not used a “clear and convincing evidence” standard, the Alaska Supreme Court sent the case back to the trial court so it could apply this standard in determining whether the McTaggarts should have custody of Cameron.

Lisa had tried to argue to the Alaska Supreme Court that the McTaggarts did not have standing to seek custody of Cameron at all, but because she had not raised this argument in the right way at the trial court level, the Alaska Supreme Court did not consider it.  However, there is nothing in the discussion of burdens of proof that suggests that a nonparent’s custody case against a parent is constitutionally impermissible, and both the majority opinion and the dissenting opinion appear to assume that these sorts of lawsuits will continue.

So far as the McTaggarts’ visitation with Shawn was concerned, Lisa did raise the objection that the relevant visitation statute, AS 25.20.060(a), was unconstitutional under Troxel v. Granville.  The Alaska Supreme Court held that it was not, saying,

The statute, as we construe it, does not permit any person at any time to seek visitation rights.  Visitation rights can only be sought in a pending case involving child custody.  Further, although the statute permits a court to provide for visitation based on the best interests of the child “by a grandparent or other person,” we construe the latter phrase to be limited to third parties who have a significant connection to the child.

Slip op. at 25.  The Alaska Supreme Court emphasized that under Troxel deference must be given to a fit parent’s determinations about whether visits with third parties are desirable, and held that a third party wanting visitation must prove by clear and convincing evidence that visitation with that party is in the child’s best interests, or prove by clear and convincing evidence that the parent is unfit to make visitation decisions.  Id..

Turning to the facts of the case, the Alaska Supreme Court pointed out that the McTaggarts have custody of Cameron and it is in Shawn’s best interests to spend time with his brother, and that the trial court had found that Lisa’s judgment about visits with the McTaggarts was not good.  Nevertheless, because the trial court had not used a “clear and convincing evidence” standard, the Alaska Supreme Court sent this part of the case back to the trial court for more findings, and perhaps for another evidentiary hearing.


What does Troxel v. Granville, as interpreted in Evans v. McTaggart, rule out?

As noted, the Alaska Supreme Court did not make any direct ruling about whether suits by nonparents for custody under Turner v. Pannick might violate Troxel v. Granville, and it explicitly decided not to decide whether AS 25.20.065, the statute about direct actions for visitation by grandparents, is constitutional.  Its only direct holding is that when there is an existing custody lawsuit between parents, and a nonparent with a significant connection to the child asserts a claim to visitation, the Constitution does not prevent that claim from being heard - provided that the superior court gives appropriate deference to an objecting parent’s wishes by requiring that the nonparent seeking visitation prove by clear and convincing evidence that it is in the child’s best interests to have visitation or prove by clear and convincing evidence that the parent’s judgment against visitation is unfit.

That said, it is hard to believe that the Alaska Supreme Court would have included in its opinion an elaborate discussion of burdens of proof under the Turner v. Pannick line of custody cases if it believed that all Turner v. Pannick-type custody lawsuits by nonparents against parents were unconstitutional.  Those lawsuits - with appropriate “clear and convincing evidence” burdens of proof - should continue.  Presumably there would be some trouble with a lawsuit filed by a nonparent who does not have a significant connection to the child, just as Evans v. McTaggart says that there is a constitutional problem with a visitation claim made by a nonparent who does not have a significant connection to the child; but, otherwise, nonparents who can meet their clear and convincing evidence burdens will end up with custody, just as the McTaggarts will end up with custody of Cameron if they meet their burden on remand.

A harder question is whether and to what extent nonparent or grandparent lawsuits simply for visitation, in the absence of an existing case between the parents, can continue.  Because the Alaska Supreme Court read visitation under AS 25.20.060(a) to be constitutional only if it depended on a nonparent’s existing significant connection to a child, it is highly doubtful that a grandparent who did not have an existing significant connection to a child would constitutionally be able to assert a visitation claim under AS 25.20.065, even though the statute tries to provide for one.  The trickier question is whether a grandparent who does have a significant connection with a grandchild, and who can show by clear and convincing evidence that a parent’s decision to deny visitation is not in the grandchild’s best interests or reflects unfit parental judgment, nevertheless cannot get the case into court because visitation claims only ought to be heard if the parent is already involved in a custody case.  The Evans v. McTaggart opinion does mention, in the middle of a paragraph summarizing why some visitation claims are not unconstitutional, that the McTaggarts’ claim was being made in the context of an existing custody case; but the opinion does not say why this is important, or how important it is.  In Troxel v. Granville, Justice O’Connor did emphasize that it is an intrusion on the family for a State to permit “any third party seeking visitation to subject any decision by a parent concerning visitation of the parent's children to state-court review,” 530 U.S. at 67, but she also said that

The problem here is not that the Washington Superior Court intervened, but that when it did so, it gave no special weight at all to Granville's determination of her daughters' best interests.

530 U.S. at 69.  Justice O’Connor’s opinion spoke for only four of the nine members of the Supreme Court and it is not clear how much difference this point made to her or to other members of the Court.  Presumably at least some grandparents will continue to file visitation cases, at least some parents will continue to file motions to dismiss those cases based on Troxel v. Granville, and one of those cases will give the Alaska Supreme Court a chance to resolve this question.   

